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INTRODUCTION  

Plaintiff-Appellee M.S.’s successful District Court claim is based entirely on 

federal law.  It is undisputed that during the time at issue M.S. was a teenage girl 

living within the jurisdiction of the Los Angeles Unified School District (the 

“District” or “LAUSD”) and entitled to special education services under the federal 

Individuals with Disabilities Education Act (“IDEA”) on the basis of her 

classification as a student with the qualifying disability of severe emotional 

disturbance.  M.S. required the supportive environment of a residential treatment 

center to access her education—a fact that the District does not deny. 1  M.S. claimed 

that the District’s failure to consider and offer her placement in such a facility 

violated the IDEA.  The District Court agreed and held that LAUSD improperly 

predetermined M.S.’s educational placement and committed both procedural and 

substantive violations of the IDEA.  These violations denied M.S. her rights under 

the IDEA including, but not limited to, her right to stay in the last agreed upon 

placement—otherwise known as “stay put”—during the pendency of a dispute.  For 

M.S., had her individualized education program (“IEP”) been correctly formulated, 

she would have remained in a residential treatment center, which was needed for her 

to access her education.  An appropriate IEP would have given M.S. the right to 

                                                 
1 A residential treatment center provides housing and intensive therapeutic support 
for minors with severe mental health and behavioral needs.   
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continue her placement for educational reasons, despite the actions of outside 

agencies which were acting under an entirely different state statutory scheme. 

Despite the clear mandates of federal law on this issue, LAUSD filed this 

appeal from the District Court decision but has not engaged with or disputed the 

District Court’s IDEA analysis.  Instead, the District tries to argue that it had a 

different set of obligations to M.S. than what is required under the IDEA because of 

California state statutes and the fact that M.S. was a foster youth placed by 

Department of Children and Family Services (“DCFS”) in a residential treatment 

center for mental health reasons.  This argument fails for multiple  reasons.  

First, to the extent the state statutes do attempt to limit the District’s 

obligations under the IDEA, they are superseded.  It is well settled that state 

education statutes cannot alter the federal requirements of the IDEA.    

Second, the statutes cited by the District are irrelevant to M.S.’s claim.  The 

statutes address the obligations of various agencies regarding students hospitalized 

for medical purposes or the financial responsibility for non-educational placements.  

None of these statutes apply to M.S., who was not hospitalized and was seeking an 

educational placement.  The only law that addresses the type of educational 

placement M.S. needed under the IDEA is the IDEA.   

Finally, LAUSD’s concern about the public policy consequences of the 

District Court’s Order is baseless.  The District Court’s holding that LAUSD must 
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fulfill its federal obligations does nothing to alter the current division of 

responsibility between the District and other agencies in providing special education 

services to foster youth.     

Thus, Plaintiff-Appellee M.S. respectfully requests that the Court affirm the 

District Court’s decision.  

STATEMENT OF JURISDICTION 

Plaintiff-Appellee M.S. agrees with the statement of jurisdiction contained in 

Defendant-Appellant’s Opening Brief.  Appellant’s Opening Brief (“Op. Br.”) at 2. 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

Whether under the IDEA the District was required to consider and offer M.S. 

placement in a residential treatment center for educational reasons regardless of 

whether she was already placed in a residential treatment center by DCFS for mental 

health reasons.  

PERTINENT STATUTORY PROVISIONS AND RULES 

Pursuant to Ninth Circuit Rule 28-2.7, pertinent statutory provisions and rules 

are set forth in an addendum attached to this brief except for those included verbatim 

in the brief or those that were attached to Defendant-Appellant’s Opening Brief.   

SUMMARY OF THE ARGUMENT 

1. The District committed a procedural and substantive violation of the 

IDEA when it refused to offer M.S. placement in a residential treatment center as 
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part of her IEP.  By taking the position that it did not even need to consider such an 

option, the District improperly predetermined M.S.’s placement and denied her a 

FAPE. 

2. The California statutes relied on by the District cannot abrogate the 

District’s responsibilities under the IDEA as the IDEA supersedes state statutes.    

3. The California statutes relied on by the District also fail to address the 

questions at issue in this appeal.  M.S.’s placement in a residential treatment center 

by DCFS is not duplicative of a placement under the IDEA.  The two placements are 

made according to different standards, and the DCFS placement does not offer the 

same procedural protections as the District placement.  Only the IDEA, not state law, 

addresses how the District should make an educational placement. 

4. The public policy concerns raised by the District are a red herring as 

the District Court’s Order does not alter the division of responsibility under current 

law. 

BACKGROUND 

I. STATUTORY FRAMEWORK 

A. M.S.’s Educational Placement Is Governed Entirely By The IDEA 

1. The IDEA Requires That The District Provide M.S. With A Free 
Appropriate Public Education, Which Includes Residential 
Placement When Necessary To Access Education.  
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The District’s obligations regarding M.S’s educational placement are 

determined entirely by the IDEA.  The IDEA was enacted to ensure that children 

with disabilities have access to an education that meets their unique needs.  Forest 

Grove Sch. Dist. v. T.A., 557 U.S. 230, 231 (2009); Ojai Unified Sch. Dist. v. Jackson, 

4 F.3d 1467, 1469 (9th Cir. 1993).  Under the IDEA, schools are required to identify 

and assess all children who are suspected to have disabilities and are in need of 

special education and related services.  20 U.S.C. § 1412(a)(3); 34 C.F.R. § 300.111 

(2017); Cal. Educ. Code § 56302.  The IDEA requires that these agencies provide 

children with disabilities “a free appropriate public education that emphasizes 

special education and related services designed to meet their unique needs.”  20 

U.S.C. § 1400(d)(1)(A).2 

The central component of implementing the IDEA is a written individualized 

education plan (“IEP”).  The IEP process begins when a student is identified as 

eligible for special education services under the IDEA.  The school district convenes 

a meeting that includes the student’s parents, teachers, school administrators and any 

other individuals who may be helpful to the process.  20 U.S.C. § 1414(d).  The team 

discusses the student’s needs, present level of performance, and goals.  The result is 

                                                 
2 A FAPE is defined as “special education and related services that have been 

provided at public expense, under public supervision and direction, and without 
charge; meet the standards of the State educational agency . . . and are provided in 
conformity with the individualized education program required under section 1414(d) 
of [the IDEA].”  20 U.S.C. § 1401(9)(A)-(D). 
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an offer of supportive services by the school district to meet the student’s needs.  Id.  

This offer can be accepted or rejected by the parents.  If rejected, the IDEA provides 

a series of remedies parents can pursue to obtain an offer of services that meets the 

student’s needs.  20 U.S.C. § 1415.   

The services provided by a school district are commonly referred to as the 

student’s placement.  “Each public agency must ensure that a continuum of 

alternative placements is available to meet the needs of children with disabilities for 

special education and related services.”  34 C.F.R. §  300.115(a) (2017) (emphasis 

added).  This continuum can range from minor accommodations within a student’s 

regular classroom to placement in a facility specially designed to serve students with 

more severe needs.  

When the intensive level of services provided by a residential treatment center 

is needed for a student to access a FAPE, placement in such a facility is an 

appropriate part of an IEP.  See 20 U.S.C. §§ 1401(a)(6), (27) (defining elementary 

and secondary schools to include “residential schools”).  As the Ninth Circuit has 

emphasized, the “analysis [regarding residential placement under IDEA] must focus 

on whether [the] placement may be considered necessary for educational purposes, 

or whether the placement is a response to medical, social, or emotional problems 

that is necessary quite apart from the learning process.”  Clovis Unified School 

District v. California Office of Administrative Hearings, 903 F.2d 635, 643 (9th Cir. 
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1990).  Thus, the question is squarely an educational one—whether a student needs 

such a placement in order to receive sufficient services that she is able to participate 

in school. 3  

Like all placements under the IDEA, “[i]f placement in a public or private 

residential program is necessary to provide special education and related services to 

a child with a disability, the program, including non-medical care and room and 

board, must be at no cost to the parents of the child.”  34 C.F.R. §  300.104 (2017).   

Notably absent from the IDEA statutes or regulations is any exception from a 

school district’s obligation to offer and/or provide services where those services are 

offered by another agency under a different analysis and statutory scheme.   

Importantly, if a school district wishes to change the placement indicated by 

a student’s IEP and the parents object, the IDEA provides important protections to 

                                                 
3 It is a very small percentage of the special education population who may have 

such significant needs as to require these placements.  Moreover, the IDEA’s 
additional mandate of placement in the least restrictive environment ensures that 
such placements – which are among the most restrictive – should continue only as 
long as the student truly needs them to access her education, and should move to less 
restrictive settings whenever possible.   20 USC 1412(a)(5) (“removal of children 
with disabilities from the regular educational environment occurs only when the 
nature or severity of the disability of a child is such that education in regular classes 
with the use of supplementary aids and services cannot be achieved satisfactorily”); 
and 34 CFR 300.114-300.120 (regulatory least restrictive environment mandates). 
However, in those instances where it is truly needed, for example where a student’s 
mental health condition effectively cuts off their ability to participate in school, it is 
important that the District offer these services pursuant to IDEA’s legal mandates. 
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the student.  This is commonly known as the “stay put” provision and, when invoked, 

allows a student to remain in her current educational placement—as documented by 

the last agreed upon IEP—until the dispute is resolved.  20 U.S.C. § 1415(j); see, 

e.g., Joshua A. v. Rocklin Unified Sch. Dist., 559 F.3d 1036, 1040 (9th Cir. 2009) 

(noting that “the stay put provision acts as a powerful protective measure to prevent 

disruption of the child’s education . . . .”); Ojai Unified Sch. Dist., 4 F.3d at 1469 

(“In addition to . . . substantive provisions, the IDEA contains numerous procedural 

safeguards.”).  The educational placement must be stated on the IEP in order to 

invoke the “stay put” provision.  See Joshua A., 559 F.3d at 1037.  In other words, 

without documentation in the IEP, a student has no right to “stay put” regarding 

those services, and will not be provided those services in the event of a dispute. 

2. The IDEA Does Not Require Medical Services For Non-
Educational Reasons, But That Is Irrelevant To This Appeal 

Excluded medical services provided for non-educational reasons are not part 

of a FAPE and do not need to be offered or paid for by a school district as part of an 

IEP.  See Op. Br. at 7.  This fact is irrelevant to the present appeal, however, because 

M.S. is not arguing, and has never argued, that the District is responsible for any 

medical treatment that is not for an educational purpose.  M.S.’s claim is entirely 

based on the District’s failure to make an educational placement, and its failure to 

discuss, offer, or provide residential placement for educational purposes.   
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The District also appears to suggest that educational placements in residential 

treatment centers are not covered by the IDEA since they are not explicitly listed as 

an example of a “related service” required to be provided to meet educational needs.  

Op. Br. at 5.  However, as shown above, the IDEA statutes include residential 

schools elsewhere—both in the definition of schools, and in regulations that 

acknowledge “placement in a public or private residential program” as possibilities 

to meet educational need.  See 20 U.S.C. §§ 1401(a)(6), (27) (defining elementary 

and secondary schools to include “residential schools”).  Regardless, the District 

does not dispute that a school district is required to place a student in a residential 

treatment center free of cost in the limited instances where such intensive support is 

needed.  Op. Br. at 9. 

B. California Statutes Regarding The Foster Care System Do Not 
Alter The District’s Obligations Under The IDEA To Provide 
Special Education Services 

1. DCFS’s Obligations To M.S. Are Governed By State Statutes 
And Policies Entirely Separate From The IDEA  

Because M.S. is a foster youth , she is also affected by the separate statutory 

scheme governing DCFS.  When a minor is appointed a ward of the court in 

California, as was M.S., the court assumes many of the responsibilities that normally 

fall on a child’s parent, including providing for her “care, supervision, custody, 

conduct, maintenance, and support . . . including medical treatment . . . .”  Cal. Welf. 

& Inst. Code §  727(a)(1).  DCFS is obligated to ensure foster children “[p]romptly 
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receive necessary, individualized mental health services in their own home or in the 

most home-like setting appropriate to their needs.”  L.A. Cty. Dep’t of Children & 

Family Servs., Policy Guide 0600-515.11, Psychiatric Residential Treatment 

Placements through the Interagency Placement Screening Committee (2014), 

http://policy.dcfs.lacounty.gov/content/Interagency_Placement_Sc.htm.  In 

practical terms, this means that DCFS must provide housing to foster youth that 

adequately addresses any mental health needs.   

Some foster children, particularly those who qualify as “severely emotionally 

disturbed,” under the IDEA may require highly restricted residential environments 

featuring intensive psychiatric treatment.  Id.  In that case, DCFS must convene a 

screening committee to determine whether a foster child qualifies for placement in 

such a highly restricted residential psychiatric setting.  Id.  To place a foster child in 

the most secure type of facility, the child must meet additional criteria, like having 

had unsuccessful placements in non-locked treatment settings in the past or 

exhibiting aggressive or chronic runaway behavior.  Id. 

DCFS may move a child to a less restrictive residential treatment facility once 

a child’s mental health needs no longer qualify the child for the highly restricted 

residential treatment facilities described above.  See id. When a public agency such 

as DCFS decides that a minor under its purview requires placement in a residential 

treatment facility for mental health reasons, the agency is “responsible for the 
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residential costs and the cost of noneducation services of the individual.”  Cal. Educ. 

Code § 56159 (emphasis added).  None of the California statutes that apply to M.S. 

based on her status as a foster youth lessen the District’s obligations under the IDEA.  

Indeed, they specifically carve out educational responsibilities for the children 

covered by the statutory scheme.  

II. FACTUAL BACKGROUND 

A. M.S. Experienced Great Instability In Her Housing Prior To Being 
Placed In A Residential Treatment Center By DCFS 

M.S. has experienced a great deal of trauma and disruption in her life up to 

now.  When M.S. was four years old, she witnessed her mother’s death from a 

sudden aneurism.  M.S.’s father was never in her life, and after her mother passed 

away, M.S. lived with her maternal grandparents.  In 2010, when M.S. was eleven 

years old, she was removed from her grandparents’ care due to allegations of 

physical abuse and caretaker incapacity and became a dependent of the state.  

Supplemental Excerpts of Record (“SER”) 92; SER 265.  M.S. has been a ward of 

the Los Angeles County Superior Court and DCFS ever since.  Appellant’s Excerpts 

of Record (“ER”) 88.  

M.S. began to show signs of emotional and psychological behavior problems 

when she was six or seven years old.  ER 89.  Her mental health diagnoses qualify 

M.S. for special education services under the category of severe emotional 

disturbance.  Op. Br. at 17-18.   
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After being removed from her grandparents’ home, M.S. was placed in several 

foster and group homes.  Based on her mental health needs, M.S. was placed in 

several residential treatment centers by DCFS.  Id.  While at Harbor View 

Adolescent Center, a locked residential treatment facility, M.S. became physically 

aggressive and emotionally dysregulated.  She was subsequently detained for 

approximately seven months at Central Juvenile Hall.4  SER 264.  

On or about April 19, 2013, upon M.S.’s release from Juvenile Hall, DCFS 

placed M.S. in another locked residential treatment facility called Vista Del Mar 

Community Treatment Facility (“Vista Facility”).  This placement was made in 

accordance with applicable state regulations because M.S.’s mental health and 

behavioral issues required intensive psychiatric care.  M.S. was also enrolled at the 

nonpublic school located within the Vista Facility (“Vista School”).5  ER 89.   

                                                 
4 This is precisely the concern for students like M.S. Without the proper supports, 

including mental health supports, these children may ultimately become involved in 
the delinquency system based on disability-related behavior. 

5 A nonpublic school is defined as a “private, nonsectarian school that enrolls 
individuals with exceptional needs pursuant to an individualized education program.”  
Cal. Educ. Code § 56034. 
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B. LAUSD Failed To Include Placement In A Residential Treatment 
Center On M.S.’s IEPs Despite Repeated Requests From M.S.’s 
Representatives, And An Expert Report That Recommended 
Residential Placement For Educational Purposes 

As described in the District’s Opening Brief, M.S.’s IEP team had several IEP 

meetings while she was living at the Vista Facility during which the District could 

have considered and/or offered her placement in a residential treatment center, but 

did not.  See Op. Br. at 19-20.  However, in its recitation of the facts, the District 

misrepresents important aspects of the facts of the case that it later uses as part of its 

argument to overturn the District Court’s Order.   

First, the District erroneously states that “[i]t is undisputed that at no time 

during the IEP team process did Student request that LAUSD consider or make an 

offer of residential placement.”  Op. Br. at 19, 23-4.  The District also states, 

incorrectly, that at her October 21, 2014 IEP meeting “no one expressed concern 

about Student moving to a lower level of residential care.”  Op. Br. at 20.  The 

District uses these facts to incorrectly argue later in its brief that “[the District] was 

not on notice that there was any need to consider or offer Student residential 

placement, and there was no way for [the District] to be aware of such an obligation.”  

Id. at 23.  Notably, the District never actually claims that M.S. did not need a 

placement in a residential treatment center for educational reasons, only that they 

were not aware of such need.  
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However, both the District Court’s Order and the record contradict the 

District’s assertions.  The District Court specifically stated in its Order that “M.S.’s 

educational rights holder and attorneys have, at times, appeared to request an IEP 

reflecting a placement in a residential treatment center.”  ER 22.  The requests 

referenced by the District Court are well documented.  Though it was not noted in 

the District Court’s Order, after the February 28, 2013 IEP meeting M.S.’s 

educational rights holder was given a copy of M.S.’s IEP that she returned to the 

District after writing on it: “I agree to implement [special day class] placement while 

[M.S.] is detained, but maintains [sic] that she requires residential placement” as 

shown below: 

SER 218. 
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The District Court also stated that after M.S.’s June 4, 2013 IEP meeting—

which the District’s brief neglects to mention—M.S.’s educational rights holder 

“requested an ‘educationally related mental health assessment for residential.’”  ER 

5-6.  The document in which M.S.’s educational rights holder made that request was 

also attached to M.S’s briefing before the District Court: 

SER 286. 

In addition, prior to M.S.’s October 21, 2014 IEP meeting, M.S.’s attorneys 

submitted the report of Dr. Mary Large, M.S.’s expert, which recommended 

continued residential placement in a Level 14 facility and noted that M.S. did “not 

yet appear ready to move to a less restrictive educational setting.”  SER 252.  Thus, 

the District had at least three written documents – including an expert report – 

requesting that M.S. be evaluated and/or placed for residential treatment, all of 

which were provided to the District at the time it denied M.S. a FAPE.   
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Later, at M.S.’s October 21, 2014 IEP meeting—the one at which the District 

claims “no one expressed concern about [M.S.] moving to a lower level of residential 

care,”—Edith Madrid, M.S.’s attorney, specifically requested that M.S.’s IEP reflect 

her need for residential placement.  Ms. Madrid asked that the IEP’s notes make 

clear that M.S. was in the most secure facility at Vista, not simply attending its 

nonpublic school.  She explained that, “if it’s not specified in the IEP, then there’s 

no accountability.”  SER 339-340.   

At the same meeting, the IEP team discussed that eventually M.S. may “step 

down to a less restrictive level of residential care” (SER 329), but the administrative 

designee from the Vista School stated that “reading this IEP, I don’t know if she’s 

doing that great.”  SER 313.  The IEP team was in agreement that a public school 

placement would not be appropriate for M.S., and M.S.’s attorney explained that 

M.S. “has difficulty with transition” and “it seems like every time she starts 

somewhere new her behaviors will rise up again.”  SER 305; SER 319-322.  The 

team agreed that M.S. still required residential treatment even if she was moved to a 

less restrictive setting such as a Level 14 unlocked group home.  SER 303-10.  

Despite this, the District did not offer residential placement in her IEP. 

Thus the District’s claim that it had no notice of M.S.’s need for placement in 

a residential treatment center for educational reasonsis belied both by the record and 
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the District Court’s Order documents multiple attempts on the part of M.S.’s 

representatives to get M.S. the placement she needed.    

C. M.S.’s Education Was Disrupted Due To Lack Of An IEP That 
Provided A FAPE; Since The IEP Did Not Offer Residential 
Placement, M.S. Had No “Stay Put” Entitlement To Those Services 
When She Was Moved By DCFS 

M.S.’s lack of “stay put” rights under the October 2014 IEP became extremely 

important in early 2015 when DCFS moved her out of the Vista Facility to a less 

restrictive facility.  This facility was not the Bayview facility discussed as a possible 

next placement at M.S.’s last IEP meeting, but a facility that was several levels less 

restrictive.  M.S. almost immediately ran away from this facility.  Her whereabouts 

were unknown to DCFS for four days.  Eventually she was located and returned by 

police to the care of DCFS.  She did not attend school during this time.  SER 93.  

Importantly, had her need for a residential placement for educational purposes been 

identified in her IEP – a need that is undisputed – she would have had a right to stay 

at Vista Facility for educational purposes.  

DCFS then made an emergency placement for M.S. in Delilu Achievement 

Home, a temporary facility.  Id.  Even though the facility is designed for temporary 

placement, M.S. remained there for 30 days.  DCFS eventually placed M.S. in 

Diamondale, a group home.  ER 89.  Diamondale was also a less restrictive 

environment than the Vista Facility.  Id.  While M.S. was residing at Delilu and 

Diamondale, M.S.’s attorneys filed a motion to keep M.S. enrolled at the Vista 
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School, the educational placement stated on her latest IEP.  However, this placement 

was at the Vista School, which was characterized as a “nonpublic school” on her 

IEP, and did not include the residential treatment component.  SER 89-142.  Thus, 

she could not file for stay put for the residential placement, but only for the nonpublic 

school component. In the meantime, M.S. returned to a nonpublic school, and thus 

the motion was moot in the sense that her then existing IEP had been complied with.  

However, that IEP continued to be incorrect as it failed to meet her needs, and thus 

impeded M.S.’s right to necessary services under IDEA. 

D. Proceedings Below  

M.S. filed a due process complaint with the Office of Administrative Hearings 

(“OAH”) on November 21, 2014 seeking relief as to thirteen issues.  SER 1-58.  The 

Hearing took place in February and March 2015, before Administrative Law Judge 

Elsa H. Jones.  The Administrative Law Judge rendered her decision (“OAH 

Decision”) on May 4, 2015, ruling against M.S. on all but one of her thirteen issues.  

ER 84-155. 

On July 31, 2016, M.S. filed an appeal of the OAH decision in the United 

States District Court for the Central District of California.  M.S. appealed three 

issues that together asked essentially the same question at issue in this appeal: 

whether the District was obligated under the IDEA to consider and offer M.S. an 

educational placement in a residential treatment center regardless of whether she was 
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already placed there by DCFS for mental health reasons.  ER 1.  As it did before the 

OAH, the District took the position that it did not—and was not required to—even 

consider whether M.S. needed placement in a residential treatment center for 

educational reasons as part of the IEP process because of DCFS’s placement.   

The District Court analyzed M.S.’s claims under the Ninth Circuit’s IDEA 

jurisprudence and held that the District had committed both a procedural and 

substantive violation of the IDEA.  The District Court’s Order stated that the District 

had improperly predetermined M.S.’s placement during the IEP process and that the 

February 26, 2014 and October 21, 2014 IEPs failed to provide M.S. a FAPE.  ER 

23-24.  The District appeals from that Order.  ER 25. 

ARGUMENT 

III. THE DISTRICT VIOLATED THE IDEA BY FAILING TO DISCUSS 
RESIDENTIAL PLACEMENT AS PART OF HER IEP 

A. A School District Must Comply With The IDEA Both Procedurally 
And Substantively  

A school district must comply with the IDEA both procedurally and 

substantively to provide a student a FAPE: “First, [the court] must consider whether 

‘the State complied with the procedures set forth in the Act.’  Second, [the court] 

must determine whether the IEP is ‘reasonably calculated to enable the child to 

receive educational benefits.’  A state must meet both requirements to comply with 

the obligations of the IDEA.”  Doug C. v. Haw. Dep’t of Educ., 720 F.3d 1038, 1043 



20 
823940.03-LACSR01A  MSW - Draft July 17, 2018 - 9:45 PM 

(9th Cir. 2013) (citations omitted).  “Where a court identifies a procedural violation 

that denied a student a FAPE, the court need not address the second prong.”  Id.  “[A] 

court should ‘strictly review an IEP for procedural compliance.’”  Deal v. Hamilton 

Cty. Bd. of Educ., 392 F.3d 840, 854 (6th Cir. 2004) (citation omitted).  “[P]rocedural 

inadequacies that result in the loss of educational opportunity, or seriously infringe 

the parents’ opportunity to participate in the IEP formulation process, clearly result 

in the denial of a FAPE.”  Doug C., 720 F.3d at 1043 (citation omitted).   

B. The District Procedurally Violated The IDEA And Denied M.S. A 
FAPE By Predetermining Her Educational Placement 

1. The District Predetermined M.S.’s Placement When It Failed To 
Offer Her A Residential Treatment Facility  

The District had no intention of discussing, let alone offering, M.S. placement 

in a residential treatment center as part of her IEP.  ER 1.  The District has made its 

intention clear by repeatedly taking the position that it had “no obligation to consider” 

placement in a residential treatment center for M.S.  SER 64; SER 181; SER 184-

191; see also SER 73 (stating that it would be “legally impossible for OAH to find 

the District was responsible for offering and/or providing” placement in a residential 

treatment center).  Such predetermination is a procedural violation of the IDEA.  

Deal, 392 F.3d at 857 (“[P]redetermination amounts to a procedural violation of the 

IDEA.”). “[P]redetermination occurs when an educational agency has made its 

determination prior to the IEP meeting . . . and is unwilling to consider other 
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alternatives.”  H.B. ex rel P.B. v. Las Virgenes Unified Sch. Dist., 239 F. App'x 342, 

344 (9th Cir. 2007).  The district must come to the IEP meeting with an open mind 

without deciding any material aspect of the student’s IEP beforehand.  R.L. v. Miami-

Dade Cty. Sch. Bd., 757 F.3d 1173, 1188 (11th Cir. 2014). 

When choosing from the continuum of placements, the District “must ensure 

that . . . [t]he child’s placement . . . is based on the child’s IEP . . . .”  34 C.F.R. 

§ 300.116 (2017).  The District “must ensure that a continuum of alternative 

placements is available to meet the needs of children with disabilities.”  34 C.F.R. 

§ 300.115(a) (2017).  Federal law mandates that placement in a residential treatment 

center is a part of the continuum.  34 § C.F.R. 300.115 (2017) (a school district “must 

ensure that a continuum of alternative placements is available . . . [including] 

instruction in regular classes, special classes, special schools, home instruction, and 

instruction in hospitals and institutions”); see also 20 U.S.C. §§ 1401(a)(6), (27) 

(defining elementary and secondary schools to include “residential schools”).  Such 

placements are a required part of a student’s IEP when merited by the student’s needs.  

See, e.g., N.G. v. ABC Unified Sch. Dist., No. CV 13-06929-DMG (RZx), 2014 WL 

4678967, at * 1 (C.D. Cal. Sept. 19, 2014) (“[U]pon discharge from College Hospital, 

N.G. should be placed in a [residential treatment center] which is reflected in the . . . 

IEP.”), aff’d, 670 F. App’x 540 (9th Cir. 2016); Seattle Sch. Dist., No. 1 v. B.S. ex 

rel. A.S., 82 F.3d 1493, 1502 (9th Cir. 1996) (affirming school district’s 
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responsibility to provide placement in a residential treatment center) abrogated in 

part on other grounds by Schaffer v. Weast, 546 U.S. 49, 56–58 (2005); Orange Cty. 

Dep’t of Educ. v. California Dep’t of Educ., 668 F.3d 1052, 1053 (9th Cir. 2011) 

(“[T]he California agency responsible for funding a special education student’s 

education at an out-of-state residential treatment facility [as part of implementing 

and IEP] is the school district in which the student’s parent . . . resides.”).  

In Deal, though the school system admitted that certain requested support 

services were effective, the school system balked at the idea of providing the services 

themselves and tried to redirect the parents towards a different, pre-existing program.  

The Fourth Circuit held this decision was predetermination because “[s]chool 

[s]ystem personnel . . . did not have open minds and were not willing to consider the 

provision of such a program.”  Deal, 392 F.3d at 858.  Even though the parents 

attended and spoke at the IEP meeting, “[t]he clear implication is that no matter how 

strong the evidence presented . . . [,] the [s]chool [s]ystem still would have refused 

to provide the services.  This is predetermination.”  Id.; see also R.L., 757 F.3d at 

1188 (“To avoid a finding of predetermination, there must be evidence the state has 

an open mind and might possibly be swayed by the parents’ opinions and support 

for the IEP provisions they believe are necessary for their child.”).6 

                                                 
6 H.B. ex rel P.B., 239 F. App'x at 344; see also E.H. v. NYC Dep’t of Educ., 164 

F. Supp. 3d 539, 552 (S.D.N.Y. 2016) (“It would run contrary to the spirit of the 
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The District has displayed the same close-mindedness as the school district in 

Deal.  Participation in an IEP meeting is only meaningful where a school district 

comes to the meeting receptive to parental input.  See 392 F.3d at 858.  Here, such 

meaningful participation did not and could not occur, since the District has 

repeatedly stated its belief that it had no obligation to even consider placement in a 

residential treatment center.  SER 181.  The fact that M.S.’s educational rights holder 

and attorneys participated in the IEP meeting does not change the analysis.  Simply 

allowing representatives of the child to attend and speak at an IEP is not sufficient 

to show that those representatives had adequate opportunity to participate.     

M.S.’s educational rights holder and attorneys have requested an IEP showing 

placement in a residential treatment center for years.  M.S.’s educational rights 

holder commented on her February 28, 2013 IEP: “I agree to implement [special day 

class] placement while [M.S.] is detained, but maintains [sic] that she requires 

residential placement.”  SER 218.  In June 2013, M.S.’s educational rights holder 

again “requested an ‘educationally related mental health assessment’ for residential.”  

SER 286.  And, when M.S. provided the District with Dr. Large’s assessment 

asserting that M.S. needed an educational residential placement in advance of the 

                                                 
IDEA to conclude that the [Department of Education] is permitted to make some 
substantive choices about the child’s educational needs unilaterally because it has 
made some other threshold amount of conclusions in consultation with the 
parent(s).”). 
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October 21, 2014 IEP meeting, the District failed to review or consider Dr. Large’s 

assessment prior to or at the IEP meeting.  ER 143-144.  Any request for an 

educational residential treatment placement fell on deaf ears since the District had 

predetermined that it had no responsibility to consider placement in a residential 

treatment center.  Because “no matter how strong the evidence presented” the 

District would not have considered or offered M.S. placement in a residential 

treatment center, it predetermined M.S.’s placement and violated the procedural 

requirements of the IDEA.  See Deal, 392 F.3d at 858.   

2. The District’s Predetermination Of Plaintiff’s Educational 
Placement Substantively Denied Her A FAPE 

The District’s predetermination of M.S.’s educational placement and failure 

to include a residential treatment center as part of her IEP denied M.S. a FAPE: 

[A]n IEP team’s failure to properly consider an alternative educational plan 
can result in a lost educational opportunity even if the student cannot 
definitively demonstrate that his placement would have been different but for 
the procedural error.  . . . A procedural error results in the denial of an 
educational opportunity where, absent the error, there is a “strong likelihood” 
that alternative educational possibilities for the student “would have been 
better considered.”   

Doug C., 720 F.3d at 1047; M.L. v. Fed. Way Sch. Dist., 394 F.3d 634, 657 (9th Cir. 

2005) (finding that IEP procedural error cannot be “harmless” where, absent such 

error, other educational placements would have likely been considered).   

Here, it is not just a “strong likelihood” but a certainty that alternative 

educational possibilities would have been considered absent the District’s 
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procedural error, because the District’s error was failure to consider placement in a 

residential treatment center for M.S.  Because the District did not approach the IEP 

with the required open mind or give meaningful consideration to the input of M.S.’s 

representatives, the appropriate placement was not meaningfully considered and 

resulted in a denial of a FAPE to M.S.   

C. M.S.’s IEPs Constitute A Substantive Violation Of The IDEA 

The District’s procedural violation of the IDEA is enough to establish denial 

of a FAPE for M.S.  However, the District also violated the IDEA’s substantive 

prong by failing to issue M.S. an IEP “reasonably calculated to enable [her] to 

receive educational benefits.”  Doug C., 720 F.3d at 1043; Deal, 392 F.3d at 862 

(holding that placement must provide student with “meaningful” educational 

benefit).   

Here, there can be no argument that M.S.’s IEP would convey a meaningful 

educational benefit because her IEP only reflected placement in a nonpublic school 

with no residential component.  Nowhere in the record has any party—including the 

District—taken the position that a nonpublic school was adequate for M.S. to receive 

a FAPE.  In fact, the record evidence demonstrates that placement in a residential 

treatment center was needed to meet M.S.’s needs.  At the October 21 IEP meeting, 

the District had—but did not review—the report of Dr. Large, which stated that Dr. 

Large “felt that it was important for the IEP team to include Student’s residential 
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placement in her IEP because of its impact on the educational setting.”  ER 124.  In 

addition, M.S.’s attorney attempted to make sure the October 21 IEP accurately 

reflected the IEP team’s decision that M.S. still required placement in a residential 

treatment center: “But if it’s not specified in the IEP, then there’s no accountability.”  

SER 340.    

The District’s failure to create a proper IEP also left M.S. without the 

procedural safeguards offered by the IDEA and significantly disrupted her education.  

Once an educational placement is designated for a child, the “stay put” provisions 

of the IDEA protect that placement for the child going forward.  See, e.g., 20 U.S.C. 

§ 1415(j) (“[D]uring the pendency of any proceedings conducted pursuant to this 

section, . . . the child shall remain in the then-current educational placement of the 

child.”).  When DCFS moved M.S. out of the Vista Facility in January 2015, M.S.’s 

attorneys were able to invoke this provision.  They filed a motion (“Stay Put Motion”) 

to keep M.S. enrolled at the Vista School through the duration of her multiple 

changes of residence by DCFS.  SER 89-142.  The Stay Put Motion was possible 

due to the fact that M.S.’s IEP listed the Vista School as her educational placement.  

SER 128.  Had the IEP listed residential placement in the Vista Facility, M.S. could 

have filed a motion to prevent or delay any change of residence to ensure that such 

a move was educationally appropriate and/or made with the least amount of 

disruption to her educational progress possible.   
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However, M.S.’s IEP did not reflect placement in a residential treatment 

center and such precautions were not taken.  Unsurprisingly, M.S. did not react well 

to the sudden change to a less restrictive environment.  M.S. became extremely 

frustrated at her new school, and, lacking the supports of a more restrictive 

environment, ran away.  SER 93.  She was missing for four days before appearing 

at her grandparents’ house and taken into custody by police.  Id.  Shortly thereafter, 

she was moved to an emergency shelter that did not have a nonpublic school on site.  

SER 346-347.  M.S. missed weeks of school while attempting to transition from her 

residential environment to a non-residential educational environment without the 

support services to which she was accustomed.  SER 94.  These events were a direct 

result of the District’s failure to provide an IEP that adequately reflected her needs.    

IV. THE IDEA IS THE ONLY STATUTORY SCHEME RELEVANT TO 
M.S.’S CLAIM 

M.S.’s successful District Court claim is based entirely on federal law.  The 

District Court accepted the IDEA analysis above and held that the District had 

committed both procedural and substantive violations.  However, the District has not 

engaged with or disputed the District Court’s application of the Ninth Circuit IDEA 

test as part of this appeal.  Instead, it relies only on California statutes to argue that 

the District Court’s analysis of the IDEA should be rejected.  This argument fails 
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because California state statutes cannot reduce a school district’s obligations under 

the IDEA as the IDEA is superseding law.   

It is well settled that “[t]he California Education Code supplements the IDEA” 

but does not supersede its requirements.  I.R. ex rel. E.N. v. L.A. Unified Sch. Dist., 

805 F.3d 1164, 1168 (9th Cir. 2015); J.W. ex rel. J.E.W. v. Fresno Unified Sch. Dist., 

626 F.3d 431, 433 (9th Cir. 2010) (“Both state statutes and federal regulations 

supplement IDEA’s procedural and substantive requirements.”); see also Hacienda 

La Puente Unified Sch. Dist. v. Honig, 976 F.2d 487, 491 (9th Cir. 1992) (“California 

maintains a policy of complying with IDEA requirements.” (citing Cal. Educ. Code 

§§ 56000, 56100(i), 56128)). 

For example, in Doe ex rel. Gonzales v. Maher, 793 F.2d 1470 (9th Cir. 1986), 

aff’d as modified sub nom. Honig v. Doe, 484 U.S. 305 (1988), the Ninth Circuit 

found that a disciplinary rule in the California education code was “valid only to the 

extent it does not conflict with the express terms of [the IDEA].”  Id. at 1486.  The 

Ninth Circuit made a similar finding in Hacienda La Puente, where it stated that: 

[e]ven if the School District’s interpretation of [the California 
Educ. Code] is correct, we would be obligated to void the statute 
insofar as it [conflicts with the IDEA] . . . .  As the School District 
interprets the statute, it is inconsistent with the federal statutory 
and regulatory law by which California has chosen to abide.   

976 F.2d at 492.  Thus, the California state statutes cannot be used to reduce the 

District’s obligations under federal law. 
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V. THE CALIFORNIA STATE STATUTES RELIED ON BY THE 
DISTRICT DO NOT ADDRESS WHAT TYPE OF EDUCATIONAL 
PLACEMENT M.S. WAS ENTITLED TO UNDER THE IDEA 

Even if California law could alter the requirements of the IDEA—which it 

cannot—the District’s arguments fail for the independent reason that the statutes on 

which the District seeks to rely simply do not address the question at issue in this 

appeal—whether the IDEA required the District to consider and offer M.S. an 

educational placement in a residential treatment center.  

A. M.S.’s Claim Is Based On The District’s Failure To Make An 
Appropriate Educational Placement, Not On Their Failure To Pay 
For DCFS’ Non-Educational Placement  

1. Placement In A Residential Treatment Center By DCFS Is Not 
Interchangeable With Placement By The District 

The District appears to base its argument on the faulty premise that the 

residential placement for mental health purposes offered by DCFS is equivalent to 

the residential placement offered by the District for educational reasons.  Op. Br. at 

5 (arguing that “imposing a requirement that a school district independently judge a 

student’s need for residential services when a sister agency is charged with that role 

would lead to interagency conflict and confusion.”).  This is false as demonstrated 

by both the law as described in the District’s own briefing as well as the District 

Court’s Order.     

The District’s Opening Brief thoroughly and accurately describes the DCFS 

mandate to “provide[] for all foster care youth appropriate mental health services, 
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including intensive psychiatric treatment and placement through the interagency 

placement screening committee.”  Op. Br. at 14-16.  However, as the District is 

careful to point out, “[n]otably absent from these regulations is the involvement of a 

school district in [the] process of developing and establishing a CTF’s mental health 

program.”  Id. at 16.  School districts are absent because the mental health services 

provided by DCFS are not intended to be offered as part of providing a student with 

a FAPE.  That separate and independent responsibility lies with the school district 

as mandated by the IDEA.  Thus, the fact that M.S. had received a placement from 

DCFS did nothing to abrogate the District’s responsibility to consider whether M.S. 

needed the same services for educational reasons.  The District has not cited any 

case or statute that holds differently.   

A DCFS and school district placement are not only different because of the 

process through which they are made, but because of the protections they provide.  

As described above, M.S. was only entitled to the protections of the IDEA (e.g., its 

“stay put” provisions) if the residential placement was made by the District and listed 

on her IEP.  If the District were relieved from its responsibility to consider residential 

placement for educational reasons simply because she was already placed there by 

DCFS, M.S. would be denied those IDEA protections.   
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2. M.S. Does Not Dispute That The District Is Not Financially 
Responsible For A Placement In A Residential Treatment Center 
Made By DCFS 

The District states that “California has elected to assign financial 

responsibility for residential placement to the agency making the placement 

decision.”  Op. Br. at 25 (citing Cal. Educ. Code § 56159) (“If a district . . . does not 

make the placement decision of an individual with exceptional needs in a licensed 

children’s institution . . . [the] public agency . . . placing the individual in the 

institution, shall be responsible for the residential costs and the cost of noneducation 

services of the individual.”); Cal. Gov’t Code § 7581 (“The residential and 

noneducational costs of a child placed in a medical or residential facility by a public 

agency . . . shall not be the responsibility of the state or local education agency, but 

shall be the responsibility of the placing agency or parent.”).   

M.S. does not dispute the District’s interpretation of the California statutes, 

but the District’s reliance on them misses the point.  M.S. is not arguing that the 

District is somehow financially responsible for the placement DCFS made for 

mental health reasons.  M.S. does not dispute that the placing agency is responsible 

for the cost of a residential placement—M.S. is asserting that the District should be 

the placing agency.  Under the IDEA, the District should have considered and 

offered M.S. placement in a residential treatment center.  Neither Cal. Educ. Code § 

56159 nor Cal. Gov’t Code § 7581 speaks to the question of the District’s obligation 
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under the IDEA—each of them only addresses how to implement any obligation.   

The District also states that “[l]aws such as California Welfare and Institutions 

Code sections 4095 and 4094.5 . . . specifically require agencies possessing . . . 

requisite expertise, to assess and provide individualized mental health treatments for 

foster care youth.”  Op. Br. at 30.  The District also states that DCFS is not 

responsible for “including the residential placement in an IEP” after a student is 

released from a mental health placement.  Id. at 30-31.  Again, M.S. is not asking 

that the District make a mental health assessment or for DCFS to make an 

educational assessment.  M.S. is only asking that the District perform the duties for 

which it possesses expertise and is obliged to perform—evaluating M.S. for 

appropriate special education services.  Thus, the state statutes cited by the District 

are irrelevant to M.S.’s claim.  

3. California Statutes Do Not Limit The Range Of Educational 
Services Available To Foster Youth Under The IDEA 

The District argues that it was under no obligation to offer M.S. placement in 

a residential treatment center because Section 56157 is the California statute 

governing special education services for students in licensed children’s institutions 

(which includes residential treatment centers) and the statute only mentions public 

and nonpublic schools—not residential facilities as possible locations for the 

provision of special education services.  Op. Br. at 26-27.   
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The District’s interpretation fails for many reasons.  One of the reasons the 

District’s argument was rejected by the District Court was the absurd results it would 

produce.  ER 18.  Cal. Educ. Code Section 56157 (“Section 56157”) applies to 

students placed in a wide range of housing environments by DCFS, not just the small 

number of students requiring the intensive services of a residential treatment center.  

For example, Section 56157 also applies to students qualified for special education 

services who are placed by DCFS in a “foster family home.”  A foster family home 

does not have any of the supportive features of a residential treatment center.  Under 

the District’s interpretation of Section 56157, a school district would not be able to 

consider placement in a residential treatment center for children in foster family 

homes even if needed for educational reasons because it was not explicitly 

mentioned in the statute, leaving large groups of vulnerable youth ineligible for 

important educational services.  Such a result cannot be intended by California law. 

Moreover, like the statutes discussed above, Section 56157 does not speak to 

the questions at issue in this appeal.  Section 56157 only applies to youth placed in 

a residential treatment center by agencies other than “an educational agency.”  Cal. 

Educ. Code § 56155.  It does not address when an educational agency should be 

responsible for making a placement.  If the District had properly considered and 

offered M.S. placement in a residential treatment center, she would not have fallen 

under the purview of Section 56157.  The District cannot fail to honor its duties to 
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properly consider a full continuum of placements under the IDEA and then use that 

failure along with a tortured reading of California law to argue that it never had a 

responsibility to consider or offer a residential treatment center placement in the first 

place. 

Therefore, even if one were to accept the District’s and OAH’s interpretation 

of California law, the District would not be relieved of its obligation under the IDEA 

to consider and offer M.S. placement in a residential treatment center.  If students 

placed in foster family homes or licensed children’s institutions were not entitled to 

an educational placement in a residential treatment center under the IDEA, they 

would be denied the protections that come with such a placement.  A state law cannot 

reduce what a student is entitled to under the federal statutes.     

B. M.S.’s Case Is Not Equivalent To That Of A Hospitalized Student 

The District attempts to equate M.S.’s claim with a hospitalized student asking 

the school district where she is hospitalized to cover the cost of her medical care.  

Op. Br. at 27.  The two scenarios are not analogous.  First, the Vista Facility where 

M.S. was placed is not a hospital.  Seattle Sch. Dist., No.1, 82 F.3d at 1502 (noting 

that an institution like Vista “is not a psychiatric hospital and is not based on a 

‘medical model’”).  Second, nowhere does M.S. ask for the District to be responsible 

for any non-educational or medical expense—only to consider and offer her 

placement in a residential treatment center for educational reasons.  The District’s 
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cited case law does not hold differently.   

The only case the District offers to try and defend its position is N.G., 2014 

WL 4678967, however, the facts and legal issues presented in that case are not 

analogous to this case, and the District blatantly misstates the court’s findings.7  The 

actual findings of the case actually support M.S.’s position. 

N.G. was a student placed in a hospital by DCFS for medical reasons.  Id. at 

*1.  Under California state law, when a child resides in a hospital for medical 

purposes, the school district in which the hospital is located is responsible for her 

education while the student is in the hospital, but after discharge, responsibility shifts 

to the school district where the student’s parent or guardian resides.  Id. at *4-5.  

While she was still in the hospital, N.G’s IEP team determined that she needed 

placement in a residential treatment center following discharge.  Id. at *1.  The 

question at issue in the case was whether the hospital’s school district or her 

guardian’s school district would be responsible. Thus, the question the court 

addressed in N.G. has no bearing on this appeal.  Here, there is no dispute that 

                                                 
7  The District also cites San Rafael Elementary School District v. California 

Special Education Hearing Office, 482 F. Supp. 2d 1152 (N.D. Cal. 2007), without 
explanation, a case that does not appear to have any relevance to the issues here.  In 
that case, the court denied reimbursement to the parents for student’s placement in a 
residential program to address his autism because the program was not designed to 
address behaviors that affected his educational outcomes.  See id.  That issue is not 
present in this case.   
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LAUSD was the district responsible for M.S.’s educational placement.   

The District states that in N.G., “[t]he court determined that offering 

residential placement in an IEP of a student who had already been placed in a CTF 

was not required, because if residential placement was considered and/or offered, 

the school district would then become financially responsible for such placement.”  

Op. Br. at 28.  The court in N.G. said no such thing.  First, N.G. was not “already 

placed in a CTF”—she was still admitted to the hospital for medical reasons at the 

time of her IEP.  N.G., 2014 WL 4678967, at *1.  Second, the court never found that 

the IEP was “not required” to include placement in a residential treatment center.  In 

fact, it found just the opposite.  N.G.’s IEP team “agreed that upon discharge from 

College Hospital, N.G. should be placed in an RTC, which is reflected in the . . . 

IEP.”  Id.  The court noted that it was N.G.’s home district—not the hospital 

district—that was responsible for implementing the IEP containing the residential 

placement.  Id. at *6.  Thus, the court endorsed the course of action that M.S. argues 

should have taken place in her case.  While she was living in the Vista Facility, 

M.S.’s IEP team should have considered and offered her an educational placement 

in a residential treatment center.  The fact that she was in a mental health placement 

by DCFS at the time has no effect on that analysis just as it did not affect the court’s 

analysis in N.G.   
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C. The District Had Notice That M.S. Required Evaluation For And 
Placement In A Residential Treatment Center Even Though Such 
Notice Was Not Required 

The District argues that it “was not on notice that there was any need to 

consider or offer Student a residential placement, and there was no way for the 

District to be aware of such an obligation.”  Op. Br. at 23.  This argument is both 

legally and factually inaccurate.   

First, “[t]he IDEA imposes an affirmative obligation on the School District to 

identify and evaluate children with disabilities. See 34 C.F.R. § 300.128.”  Seattle 

Sch. Dist., No. 1, 82 F.3d at 1499; J.W. ex rel. J.E.W., 626 F.3d at 441 (9th Cir. 2010) 

(“According to the IDEA and California’s Education Code, each student must be 

assessed in all areas of his or her suspected disability.”). 8  The District cannot wait 

until someone lets them know that a student may be in need of special education 

services.  They must make the effort to locate eligible students and determine their 

needs under the IDEA.  As described above, the District Court held that the District 

failed to do that when it took the position that it did not even need to consider 

whether M.S. needed residential placement for educational purposes.  ER at 24. 

Second, the District was on notice that M.S. had a need for residential 

                                                 
8  Further, a school district cannot excuse failure to perform affirmative duties 

by blaming another participant in the process.  Doug C., 720 F.3d at 1045 (“We have 
consistently held that an agency cannot eschew its affirmative duties under the IDEA 
by blaming the parents.”). 
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placement.  As documented above and as noted by the District Court, “M.S.’s 

educational rights holder and attorneys have, at times, appeared to request an IEP 

reflecting a placement in a residential treatment center.”  ER 22.  Thus, even if notice 

were required for the District to consider and offer M.S. placement in a residential 

treatment center—which it is not—the District received that notice.9   

VI. PUBLIC POLICY CONCERNS ARE BASELESS  

The public policy concerns raised by the District are a red herring.  The 

District argues that M.S. is asking it to assume new responsibilities.  However, the 

District Court’s Order only follows the pre-existing division of responsibility 

between school districts and other agencies.  The District has failed to cite a single 

example of “interagency conflict and confusion” that has occurred as a result.   

                                                 
9  The District argues that under Arlington, a school district must have clear 

notice of its liabilities in order for a party to impose obligations on it. Op. Br. at 24-
25.  However, Arlington dealt specifically with the recovery of expert fees under the 
IDEA.  Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 548 U.S. 291, 292-93 
(2006).  Further, in Arlington, the Supreme Court found that the text of the IDEA 
did not furnish clear notice regarding the school district’s liability for expert fees.  
Id. at 298.  This is separate and distinct from whether the District was put on notice 
by M.S. that a residential placement was requested.  The District was clearly on 
notice that it was required to provide a FAPE to M.S.  In fact, the Supreme Court 
precluded this interpretation of Arlington in Forest Grove School District v. T.A. by 
stating, “[i]n accepting IDEA funding, States expressly agree to provide a FAPE to 
all children with disabilities.”  557 U.S. at 246.  As discussed in detail supra, 
residential placement is clearly considered under the IDEA as within the spectrum 
of placements that constitute a FAPE. 
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A. M.S. Is Not Asking That The District Assume Responsibilities That 
Have Been Allocated To DCFS 

The District asserts that M.S. is asking the Court to “impos[e] a requirement 

that a school district independently judge a student’s need for residential services 

when a sister agency is charged with that role,” which the District claims would 

“lead to interagency conflict and confusion.”  Op. Br. at 31.  M.S. is not asking the 

Court to impose such a standard, because what the District describes is already the 

law.  Both DCFS and the District must independently consider whether a student in 

their care needs placement in a residential treatment center under their own mandates 

and policy frameworks.  See Sec. I, supra.  Thus, the District is charged only with 

evaluating the need for residential placement for educational reasons not with “re-

weigh[ing]” DCFS’s evaluation based on mental health needs as the District states.  

Op. Br. at 31-32.  

For the same reason, there is not the danger of “incongruous results” as the 

District states.  Id.  It is unclear what exactly the District means by this statement 

since it is made without explanation or examples.  Regardless, if DCFS and the 

District are executing on their separate responsibilities, there cannot be incongruous 

results because the two entities are not charged with the same task.  If DCFS finds 

that a student needs to be placed in a residential treatment center for mental health 

reasons, but the District does not make the same finding for educational reasons, the 



40 
823940.03-LACSR01A  MSW - Draft July 17, 2018 - 9:45 PM 

results are not incongruous.  Rather, it is a case of different standards and analysis 

resulting in different outcomes.   

Finally, it is particularly disingenuous for the District to state that “[t]here is 

no good reason for requiring the school district to undertake this process, especially 

when nothing in the IDEA expressly requires or contemplated [school districts] 

doing so.”  Op. Br. at 32.  The IDEA undisputedly requires that school districts 

evaluate a student for the full continuum of alternative placements and specifically 

includes residential placements in its implementing regulations.  See Sec. III, supra.   

B. Existing Statutes Anticipate And Address Shared Financial 
Responsibility For The Education And Care Of Children 
Requiring Residential Placement 

The District also argues that upholding the District Court’s Order “would lead 

to a conflict in funding obligations.”  Op. Br. at 32.  However, what the District 

describes as a “conflict” is at most an overlap and one that is anticipated and 

addressed by state and federal statutes.   

In the rare situation like M.S.’s, where a student needs placement in a 

residential treatment center for both educational and mental health purposes, there 

may be aspects of M.S.’s care for which more than one entity—in this case, DCFS 

and the District—could be financially responsible since both would be placing 

agencies.  However, both California and federal law anticipate situations where 

multiple entities could be responsible for funding a student’s educational needs and 
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laws have been enacted to ensure that funding disputes have no part in placement 

decisions:  Cal. Gov’t Code § 7572(c) (“In no case shall the inclusion of necessary 

related services in a pupil’s individualized education plan be contingent upon 

identifying the funding source.”); 34 C.F.R. § 300.103(c) (2017) (“[T]he State must 

ensure that there is no delay in implementing a child’s IEP, including any case in 

which the payment source for providing or paying for special education and related 

services to the child is being determined.”).  Thus, even if there were a “conflict” in 

funding, the District is prohibited from considering funding when deciding M.S.’s 

educational placement.   

Moreover, federal law specifically endorses school districts and agencies 

working together to share costs where multiple entities may be responsible:  

Each State may use whatever State, local, Federal, and private sources of 
support that are available in the State to meet the requirements of this part. 
For example, if it is necessary to place a child with a disability in a residential 
facility, a State could use joint agreements between the agencies involved for 
sharing the cost of that placement. 

34 C.F.R. § 300.103(a) (2017).  

Finally, the District Court’s Order did not “expressly note” a “conflict on the 

issues of funding” as the District states.  In a footnote, the District Court clarified 

that its Order did not address who would be financially responsible for M.S.’s 

placement, an issue that was not even before the District Court.  ER 24 n.1.  The 

footnote does not state that the District Court’s decision creates any kind of conflict.  

Even if there were a conflict, the District Court properly kept that out of its legal 
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analysis since state and federal law prohibit allowing funding sources to dictate 

placement.   

CONCLUSION 

For all of the reasons above, Plaintiff-Appellee M.S. respectfully requests that 

the District Court’s Order be affirmed. 
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STATEMENT OF RELATED CASES 
 

In accordance with Ninth Circuit Rule 28-2.6, Plaintiff-Appellee M.S. states 

that she is not aware of any related cases within the meaning of the Rule pending in 

this Court. 
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