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1 

INTERESTS OF AMICUS CURIAE 

Amicus Curiae Disability Rights California is a nonprofit agency 

mandated under federal law to advance the legal rights of Californians with 

disabilities, including children in special education programs.1, 2 Disability 

Rights California was established in 1978 and is the largest disability rights 

group in the nation.  

Individuals with disabilities continue to face ignorance, prejudice, 

insensitivity, and lack of or difficulty accessing legal protections in their 

endeavors to achieve fundamental dignity and respect. Disability Rights 

California assists Californians with disabilities in attaining the benefits, 

protections, and equal opportunities guaranteed to them under state and 

federal laws including the Individuals with Disabilities Education 

Improvement Act (commonly referred to as “IDEA”).3 In 2017, Disability 

Rights California assisted almost 25,000 individuals throughout California, 

including youth and families in the Los Angeles Unified School District 

                                           

 
1 Protection and Advocacy for Individuals with Developmental Disabilities, 

42 U.S.C. §§ 15001-09, 15041-45; Protection and Advocacy for Individuals 

with Mental Illness, 42 U.S.C. §§ 10801-27; Protection and Advocacy of 

Individual Rights, 29 U.S.C. § 794e. 
2 Unless indicated otherwise, all statutory and regulatory references 

contained herein refer to the versions in effect at the time of this filing. 
3 20 U.S.C. §§ 1400-82.   
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(“Appellant School District”). 

As part of its mission, Disability Rights California works to ensure 

that youth with disabilities have access to a free and appropriate public 

education in the least restrictive environment under the IDEA through direct 

representation, including administrative hearings, litigation in state and 

federal courts, and appellate work. Disability Rights California promotes 

community-based instruction and services, including those services that are 

designed to lead to future community integration. A significant percentage 

of the youth served by Disability Rights California have “multiple agency 

involvement” like the student in this case, including youth who are court-

involved, youth who have significant disabilities, including developmental 

disabilities, and youth who come from low-income or traditionally under-

served communities and families. 

Although the instant case directly involves only one student, M.S., the 

Court’s decision in this matter could significantly affect the landscape of the 

special education process. This Court should uphold the well-reasoned 

decision of the District Court and send a clear message that the IDEA means 

what it says, and school districts make available the full continuum of IDEA 

placements and services for all youth, even those with multiple agency 

involvement.  Reversing the District Court’s decision risks a slippery slope 
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3 

of cascading consequences for children throughout California, including 

Amicus Curiae’s present and future clients.  

Amicus Curiae is thoroughly versed in special education history, 

legislation, case law, and policy as they apply to this case. Amicus Curiae 

believes that its expertise and perspective can help the Court understand 

more fully the grave ramifications of reversing the underlying order.  

This brief is submitted with the consent of all parties and without a 

motion requesting leave pursuant to Federal Rule of Appellate Procedure 

29(a)(2). 

SUMMARY OF ARGUMENT 

At its core, this case turns on a single question: whether a school 

district may abdicate its statutory responsibilities under the IDEA on the 

basis that another non-educational agency or entity may provide a same- or 

similar-name service or placement outside of the IDEA’s substantive and 

procedural scheme. The District Court correctly determined that school 

districts cannot abdicate their responsibilities under IDEA simply because 

another source of a same- or similar-name service is or may be available 
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4 

elsewhere. This Court should uphold that decision. 4 

The IDEA sets forth a collaborative approach known as the 

Individualized Education Program or “IEP” process. Through this process, 

school districts must make available and consider the full range of IDEA 

services and placements, and then offer those that the collaborative IEP team 

determines are educationally related and necessary. When school districts do 

not follow the clear process specified in the IDEA and refuse or fail to even 

consider the full range of services and placements, children with disabilities 

can be denied critical interventions for extended periods of time while their 

families attempt to navigate complex appeal processes. 

Children with disabilities in California frequently receive services or 

have the right to receive services from multiple agencies at any given time, 

including a combination of school districts and other non-educational 

agencies and programs such as Regional Centers, California Children’s 

Services, social welfare agencies, and public benefits programs. Contrary to 

the unnavigable morass portrayed by Appellant School District and Amicus 

Curiae California School Boards Association, such “multiple agency 

                                           

 
4 In order to avoid duplicative briefing, Amicus Curiae will not focus on the 

facts or merits of the instant case. Rather, Amicus Curiae is uniquely 

situated to discuss the issue presented within the broader context of IDEA 

application and enforcement, and the corresponding policy implications. 
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involvement” is so commonplace that state and federal laws already address 

this circumstance.  

Despite a clear statutory scheme to the contrary, Appellant School 

District now asks this Court to judicially create a “first inquire” exception to 

its duties under the IDEA for children with multiple agency involvement. 

This exception is not in the plain language of the IDEA and would frustrate 

its purpose and implementation. 

Even worse, endorsing such a “first inquire” exception would create a 

slippery slope with grave risks for all students with disabilities who have 

multiple agency involvement, and particularly those already at risk of poor 

life outcomes such as court-involved youth and youth with significant 

disabilities. If this one school district is allowed to abdicate its statutory 

responsibility to consider and offer educationally related and necessary 

services in this case, what will stop any school district from applying this 

same “first inquire” exception to other services, supports, and placements?  

This Court should reject such efforts and preserve the integrity of the 

IDEA by affirming the order of the District Court. 

 

 

/// 
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6 

ARGUMENT 

I. The IDEA Is Explicitly Designed to Ensure School Districts 

Protect and Address the Educationally Related Needs of Students 

with Disabilities, Regardless of Additional Non-Educational 

Agency Involvement.   

 

It is critical that school districts follow the clear language and intent of 

the IDEA by working in partnership with students and parents to: (1) make 

available and consider the full range of options available under IDEA; (2) 

determine which among those options are necessary to address educationally 

related needs—i.e, necessary for that unique child to obtain educational 

benefit and/or access his or her education; and (3) offer those services that 

are determined to be educationally related and necessary.  

As discussed below, school districts may work with one or more non-

educational agencies and providers to meet students’ educational needs 

through the IEP process. However, doing so does not excuse school districts 

from compliance with the IDEA. 

A. School Districts Have Clear, Affirmative Duties Under the 

IDEA.  

 

The purpose of the IDEA is “to ensure that all children with disabilities 

have available to them a free and appropriate public education … and that 

the rights of children with disabilities and parents of such children are 
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protected.”5  

A free appropriate public education or “FAPE” consists of both 

specialized academic instruction and related services that are tailored to 

meet the unique educational needs of the student, conform to the state’s 

educational program, and are provided at public expense.6  

 The term “unique educational needs” shall “be broadly construed to 

include the handicapped child's academic, social, health, emotional, 

communicative, physical and vocational needs.”7 Similarly, “educational 

benefit is not limited to academic needs, but includes the social and 

emotional needs that affect academic progress, school behavior, and 

socialization.”8, 9  

                                           

 
5 20 U.S.C. § 1400(d)(1)(A)-(B). 
6 20 U.S.C. § 1401(9), (29).  
7 Seattle Sch. Dist., No. 1 v. B.S., 82 F.3d 1493, 1500 (9th Cir. 1996); see 

also 20 U.S.C. § 1400(d)(1).  
8 County of San Diego v. Cal. Special Educ. Hearing Office, 93 F.3d 1458, 

1467 (9th Cir. 1996). 
9 The IDEA’s legislative history corroborates this broad understanding of 

“unique needs.” For example, in 1983, Congress declined to adopt 

amendments to the Education of the Handicapped Act, the precursor to the 

IDEA, that would have limited the scope of “unique needs.” See, e.g., H.R. 

Rep. No. 98–410, at 19 (1983), as reprinted in 1983 U.S.C.C.A.N. 2088, 

2106. 
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The IDEA recognizes that school-age children with disabilities could 

have a vast array of unique educational needs, and authorizes school districts 

to offer a wide variety of services to meet those needs. For example, the 

IDEA includes early intervention services for infants and toddlers,10 

transition services as children approach adulthood,11 and post-secondary 

services for those students who remain eligible for special education services 

after high school.12 

To address these needs, the IDEA’s definition of related services 

catalogs an expansive and non-exhaustive list of diverse services that can be 

included in an IEP (the document that results from a child’s IEP meeting and 

memorializes, among other things, the goals, placement, and services for any 

given child with a disability), including, but not limited to:  

“speech-language pathology and audiology services, interpreting 

services, psychological services, physical and occupational therapy, 

recreation, including therapeutic recreation, social work services, 

school nurse services […], counseling services, including 

rehabilitation counseling, orientation and mobility services, and 

medical services, except that such medical services shall be for 

                                           

 
10 20 U.S.C. § 1434. 
11 20 U.S.C. § 1401(34). 
12 See 20 U.S.C. § 1412(a)(1)(A) (states must ensure that a FAPE under the 

IDEA is available to children up to age 21).  
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diagnostic and evaluation purposes only…”13, 14  

 

Those related services that are necessary for a child with a disability to 

benefit from his or her education must be incorporated into that child’s 

IEP.15  

School districts must offer these services across a “continuum of 

alternative placements”16 and in the least restrictive environment for that 

particular child.17 Under this least restrictive environment principle, children 

                                           

 
13 20 U.S.C. § 1401(26). 
14 The Appellant School District’s invocation of the medical services 

exception is a red herring. See Appellant’s Opening Brief at 7-8 (Dkt. 25). 

The issue on appeal is whether the Appellant School District was required to 

meet its statutory responsibilities to first consider the full range of IDEA 

services and placements, including a residential school placement, and then 

determine through a properly constituted and collaborative IEP team which 

services and placement were necessary to meet M.S.’s educational needs. It 

is only at this stage that the medical services exception would have become 

an appropriate inquiry. Here, the Appellant School District misapplies the 

medical services exception to justify its failure to even consider the full 

range of services and placement with M.S.’s IEP team. The Appellant 

School District does not have a crystal ball and cannot know whether M.S.’s 

IEP team would have determined that a residential school placement was 

medical in nature if such a placement had been properly and timely 

considered by a complete and collaborative IEP team. 
15 20 U.S.C. § 1401(29). 
16 34 C.F.R. § 300.115(a); see also 20 U.S.C. § 1412(a)(5); Cal. Educ. Code 

§§ 56360-61; 34 C.F.R. §§ 300.39, 300.116; Cal. Code Regs., tit. 5, § 3042. 
17 20 U.S.C. § 1412(a)(5). 
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with disabilities are entitled to the opportunity to go to school with their 

nondisabled peers “to the maximum extent appropriate.”18 

These substantive components of the IDEA come together during IEP 

team meetings – a collaborative approach through which school staff, 

parents or other education rights holders, and students work together to 

determine a child’s special education services and placement, and then 

memorialize the resulting plan in an IEP document.19 At this meeting, school 

districts must make available and consider the full range of IDEA services 

and placements, and the offer those that the collaborative IEP team 

determines are educationally related and necessary.20  The resulting IEP 

must be “reasonably calculated to enable a child to make progress 

appropriate in light of the child's circumstances.”21 

A school district’s duty to provide a FAPE also includes the duty to 

                                           

 
18 Id. 
19 20 U.S.C. §§ 1401(14), 1414(d)(1)(A), (d)(6); 34 C.F.R. §§ 300.320-23; 

Cal. Educ. Code §§ 56341.5-43, 56345; see Hoeft v. Tucson Unified Sch. 

Dist., 967 F.2d 1298, 1300 (9th Cir. 1992); see also Appellee’s Answering 

Brief at 5-8 (Dkt. 41). 
20 Id.    
21 Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 137 S. Ct. 

988, 999 (2017). 
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afford parents and students with certain procedural safeguards. These 

procedural safeguards include a student’s/parent’s right to meaningfully 

participate in IEP meetings to develop a plan that includes appropriate 

special education instruction, related services, and annual goals;22 the right 

to receive periodic reports on progress being made towards IEP goals;23 the 

right to receive prior written notice and provide informed consent;24 and the 

right to maintain current placements and services during the pendency of a 

due process hearing to resolve a dispute, also known as “stay put.”25 When 

school districts fail to properly consider and offer services and placements 

necessary for students to receive a FAPE through the IEP process—for 

example, based on an assumption that another non-educational agency will 

pick up the slack—school districts compound substantive violations by 

depriving parents and students of the procedural protections of the IDEA.26 

                                           

 
22 20 U.S.C. § 1414(d)(1)(A)(i)(II), (IV); 34 C.F.R. §§ 300.320(a)(2), (4); 

300.322, 300.346(a)(2) 
23 20 U.S.C. § 1414(d)(1)(A)(i)(III); 34 C.F.R. § 300.320(a)(3) 
24 20 U.S.C. §§ 1414(a)(1)(D)(i)(II); 1415(b)(3); 34 C.F.R. § 300.300(b) 
25 20 U.S.C. § 1415(j); 34 C.F.R. § 300.518(a).  
26 Parents and students have the right to challenge school districts’ decisions 

through an administrative and court appeals process. 20 U.S.C. § 1415(b), 

(c), (i)(2)(A). However, as illustrated by the instant case, which began in 

2014, this process may take years to complete.  Each day without 

appropriate educational services and placement is a lost educational 

opportunity for a student with a disability. 
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B. Multiple Agency Involvement is Commonplace, Routine, and 

Contemplated by Existing Laws. 

 

 Many children in special education programs throughout the nation, 

including Amicus Curiae’s own clients, receive services from one or more 

non-educational agencies in addition to receiving services from their 

respective school districts. As discussed below, the IDEA affords California 

the opportunity and authority to assign responsibility for FAPE services and 

placements to non-educational agencies. California has done so in the past – 

demonstrating that the legislature is aware and able to delegate FAPE 

responsibilities when it so chooses – but currently elects to keep the 

responsibilities at issue in this case squarely with its school districts. 

 Many youth in California are likely to have multiple 

agency involvement. 

 

In California, youth with disabilities receive can receive services from 

a patchwork of social services, child-welfare, and healthcare organizations 

provide services in addition to those educationally related services provided 

by school districts.  

For example, court-involved and foster youth are supervised by and 

may receive rehabilitative, social work, and general welfare services from 
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county foster care agencies, juvenile courts, and probation departments.27 

And, children with developmental disabilities under the Lanterman 

Developmental Disabilities Services Act (“Lanterman Act”) should receive 

various supportive and developmental services from California’s system of 

Regional Centers.28 Children with complex medical and mental health needs 

and low-income children may receive services from programs such as 

Medicaid and Medi-Cal, California Children’s Services, and/or county 

departments of mental or behavioral health. Similarly, children with 

medically fragile needs – those children who have complex, chronic medical 

conditions that require daily medical treatment, monitoring and supervision29 

                                           

 
27 This and the examples that follow are illustrative rather than exhaustive. 
28 Under the Lanterman Act, the term “developmental disabilities” includes 

cerebral palsy, epilepsy, autism, intellectual disabilities, and other similarly 

disabling conditions. Cal. Welf. & Inst. Code § 4512(a). The Lanterman Act 

requires, for example, that the state provide an “array of services and 

supports … which is sufficiently complete to meet the needs and choices of 

each person with developmental disabilities, regardless of age or degree of 

disability, and at each stage of life and to support their integration into the 

mainstream life of the community.” Cal. Welf. & Inst. Code § 4501; see also 

Association for Retarded Citizens – California v. Department of 

Developmental Services, 38 Cal.3d 384 (1985). 
29 Some examples of conditions that meet the definition of “medically 

fragile” include those that require frequent and lengthy hospitalization, 

reliance on ventilators or tracheostomy tube for breathing, feeding through a 

nasogastric or gastrostomy tube, and suctioning of lungs and throat. For 
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– may also receive supplementary and life-saving supports from the Early 

and Periodic Screening, Diagnostic, and Treatment Program (also referred to 

as “EPSDT”), California Children’s Services, Regional Centers, and even 

private or public health insurers. And, children with significant mental 

health needs often require coordinated care that includes psychiatric and 

therapeutic services providers working together across school, home, and 

community settings. 

Many of these non-educational agencies may provide services that are 

similar in name or form to those provided by school districts through special 

education. But, these same- or similar-name services are not necessarily 

designed to be educational in nature (i.e., specifically meant to be supportive 

of school and schooling) and are not subject to the same procedural 

safeguards and protections (such as the guarantee of the opportunity for 

parental input and involvement in decision-making, or connection to a 

student’s annual educational goals). Further, these same- or similar-name 

                                           

 

these children, timely access to durable medical equipment, assistive 

technology, nursing and occupational, physical, and speech therapy services 

can be critical for daily living activities and survival. See generally DENNIS 

Z. KUO ET AL., RECOGNITION AND MANAGEMENT OF MEDICAL COMPLEXITY 

2-3 (American Academy of Pediatrics, 2016), available at 

http://pediatrics.aappublications.org/content/pediatrics/early/2016/11/17/ped

s.2016-3021.full.pdf (last visited July 25, 2018). 
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services may not be subject to any enforcement mechanism at all, leaving 

youth such as M.S. without services or recourse (such as the “stay put” 

rights afforded under IDEA, see supra at 11) at a moment’s notice. 

Moreover, as discussed below, the presence or absence of outside services 

does not affect school districts’ duties to independently make available, 

consider, and offer educationally related and necessary services under the 

plain language of the IDEA.   

 Multiple agency involvement is contemplated by law 

and does not excuse school districts’ statutory 

obligation to provide or ensure provision of FAPE 

under the IDEA. 

 

Despite the fact that many children in California and throughout the 

nation have this kind of multiple agency involvement, Congress has not 

chosen to eliminate the IDEA’s long-standing requirement that school 

districts consider, offer, and provide those services and placements that are 

necessary to assist a student to benefit from his or her education.30 Similarly, 

Congress has not added a provision to the IDEA that states that school 

districts must only consider services and placements that are not also offered 

by another non-educational agency.   

                                           

 
30 34 C.F.R. § 300.24. 
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Rather, Congress clearly anticipated that students with disabilities 

may have multiple agency involvement and addressed this in the plain 

language of the IDEA.31 To that end, states may elect to assign responsibility 

for FAPE services to non-educational agencies through state-level 

interagency agreements, statutes, regulations, or other written means.32, 33 

Such designation must be explicit and states must establish corresponding 

interagency procedures.34 If a designated non-educational agency fails to 

provide a FAPE, then the child’s school district “shall provide or pay for 

such services to the child.”35 

                                           

 
31 20 U.S.C. § 1412(a)(12); 34 C.F.R. § 300.154(b)(1)(i). For example, 

IDEA regulations specifically allow educational agencies to access funds 

from Medicaid or other public benefits, and private health insurance, with 

parent’s consent. 34 C.F.R. § 300.154(d)-(e). 
32 20 U.S.C. § 1412(a)(12)(A), (C)(i)-(ii); 34 C.F.R. § 300.154(a), (c)(1), 

(c)(3). 
33 Federal law further authorizes school districts themselves to enter into 

contracts or memorandums of understanding with non-educational public 

agencies to lay out mutual understanding of each agency’s respective 

responsibility. 20 U.S.C. § 1412(a)(12)(C)(ii); 34 C.F.R. § 300.154(c)(2). By 

doing so, school districts and non-educational agencies can ensure timely 

and appropriate delivery of services, ensure coordination of care, and 

establish agency dispute resolution procedures. 34 C.F.R. § 300.154(a)(1)-

(4). 
33 34 C.F.R. § 300.154(a)(1)-(4). 
34 20 U.S.C. § 1412(a)(12)(A). 
35 20 U.S.C. § 1412(a)(12)(B)(ii). 
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Until about a decade ago, California used this power to assign 

responsibility for “educationally related mental health services” to county 

departments of mental health. 

When California first began accepting federal funding for special 

education through IDEA’s precursor in the mid-1970s, the state and school 

districts were responsible for providing all special education and related 

services.36 School districts quickly attempted to shirk their responsibility to 

provide educationally related mental health services by arguing that such 

services were not educational.37 

In response, California created a system under which school districts 

remained responsible for academic services, but county departments of 

mental health were responsible for educationally related mental health 

services.38 That funding system lasted for almost twenty-five years. 

However, in fall of 2010, then-Governor Arnold Schwarzenegger dismantled 

                                           

 
36 California Sch. Boards Ass'n v. Brown, 192 Cal. App. 4th 1507, 1514 

(Cal. Ct. App. 2011) (fns. omitted). 
37 See Christopher T. v. San Francisco Unified Sch. Dist., 553 F. Supp. 

1107, 1119 (N.D. Cal. 1982). 
38 California Sch. Boards Ass'n, 192 Cal. App. 4th at 1514. 
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the program through a line-item veto.39 

The following budget year, the California legislature returned 

responsibility for “educationally related mental health services, including 

out-of-home residential services” to school districts.40 That responsibility 

continues and California will distribute more than 446 million dollars to 

school districts this coming school year solely to provide educationally 

related mental health services through students’ IEPs.41 

In sum, Congress anticipated and planned for the situation at hand 

and, consistent with the provisions of the IDEA, the California legislature 

                                           

 
39 Id. at 1514, 1526. 
40 See, e.g., Cal. Budget Act of 2011, S.B. 87, 2011-12 Leg. Sess. (Cal. 

2011) (item 6110-161-0001, provisions 18 ($31 million in state funding to 

school districts for “educationally related mental health services, including 

out-of-home residential services”), 26 ($218.8 million), and 27 ($3 million), 

and item 6110-161-0890, provision 9 ($69 million in federal funding)). 

California has published the California Budget Act of 2011 online at 

http://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=2011201

20SB87 (last accessed on July 13, 2018). 
41 See Cal. Budget Act of 2018, S.B. 840, 2017-18 Leg. Sess. (Cal. 2018) 

(item 6100-161-0001, provisions 14 ($374 million in state funding to school 

districts for “educationally related mental health services, including out-of-

home residential services”) and 16(a) ($3 million); item 6100-161-0890, 

provision 6 ($69 million in federal funding)). California has published the 

California Budget Act of 2018 online at 

https://leginfo.legislature.ca.gov/faces/billPdf.xhtml?bill_id=201720180SB8

40&version=20170SB84095CHP (last accessed on July 13, 2018). The 

provisions discussed herein are at pages 507-11 and 558-65 of that 

document. 
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has clearly demonstrated that it is not only aware of multiple agency 

involvement, but it is able to make decisions regarding which non-

educational agencies should bear FAPE responsibilities at any given time. 

This Court should enforce and uphold the letter of federal and state laws. 

C. Reversing the District Court’s Order Would Judicially Create 

a “First Inquire” Exception that Is Neither Contemplated by 

Nor Consistent with the IDEA. 

 

 The IDEA does not contain the “first inquire” scheme contemplated 

by the District in this case, and this Court should decline to judicially create 

such an exception to otherwise clear statutory responsibilities. 

As discussed above, the California legislature has previously utilized 

its power to designate the provision and/or funding of certain educationally 

related services and placements to non-educational agencies. However, at all 

times relevant to this case, the duty to consider and offer all educationally 

related and necessary services and placements, including educationally 

related mental health services, has rested squarely with California school 

districts. In any case, this kind of state-level designation does not affect 

students’ substantive right to receive FAPE in the least restrictive 
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environment.42 And, absent such express designation, school districts’ clear 

statutory duties under the IDEA remain unaltered. 

As noted above, the IDEA does authorize school districts themselves 

to enter into contracts or memorandums of understanding with non-

educational public agencies to lay out mutual understanding of each 

agency’s respective responsibility.43 By doing so, school districts and non-

educational agencies can ensure timely and appropriate delivery of services, 

ensure coordination of care, and establish agency dispute resolution 

procedures.44 However, here there is no evidence that the Appellant School 

District effectively and lawfully assigned the provision of M.S.’s 

educationally related placements and services to any other agencies, 

including the social welfare agency in question. 

Moreover, the ability to enter into interagency agreements does not 

                                           

 
42 20 U.S.C. § 1412(a)(12)(B)(i) (a non-educational agency designated to 

provide special education or related services “that are necessary for ensuring 

a free appropriate public education to children with disabilities  […] shall 

fulfill that obligation”), 1412(a)(12)(B)(i) (if a designated non-educational 

agency fails to provide services, the school district “shall provide or pay for 

such [IEP] services to the child”). 
43 20 U.S.C. § 1412(a)(12)(C)(ii); 34 C.F.R. § 300.154(c)(2).  
44 34 C.F.R. § 300.154(a)(1)-(4). 
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mean that a school district can contract away its legal responsibility to 

provide or ensure provision of FAPE to its students with disabilities. The 

IDEA’s regulations state that, in the event a non-educational agency fails to 

provide an agreed upon service that is necessary for a child to receive a 

FAPE under the terms of a contract or agreement, the school district must 

step in to provide services in a timely manner.45 The fact that the IDEA 

explicitly includes this safeguard underscores that it is the school district’s 

ultimate responsibility to ensure a child receives a FAPE, even if a service 

may be provided or funded through an outside agency or alternate source.46 

Finally, it is worth noting that courts have already considered and 

rejected similar unconscionable attempts to push educationally related 

placements and services onto social welfare agencies and juvenile courts in 

the name of fiscal responsibility.47 In Christopher T. v. San Francisco 

Unified School District, for example, one federal court described the school 

                                           

 
45 20 U.S.C. § 1412(a)(12)(B)(ii); 34 C.F.R. § 300.154(b)(2). In this 

circumstance, the regulations authorize school districts to seek 

reimbursement from the non-educational public agency. 34 C.F.R. § 

300.154(b)(2). 
46 Moreover, as noted above, California provides its school districts with 

substantial funding – more than four hundred million dollars each year – to 

provide exactly the kind of educationally related mental health services at 

issue in this case. 
47 Christopher T., 553 F. Supp. at 1120. 
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district’s act of referring the parents of two students who required residential 

school placements to the dependency court as acts of “bad faith” and said 

that its failure to comply with the procedural safeguards of the IDEA in this 

manner was “egregious.” Recognizing the slippery slope that would have 

come from allowing school districts save money by depriving parents of 

statutory rights and their constitutionally protected interests in the care, 

custody, and upbringing of their children, the court re-affirmed that, when a 

student needs a residential program in order to benefit from his or her special 

education, it is the school district’s responsibility to pay for such a program, 

rather than rely upon another non-educational agency to pick up the slack.48   

In sum, the IDEA provides a workable framework for school districts 

and non-educational agencies to choose to work together to meet their 

corresponding obligations and provide appropriate services to school-aged 

youth with disabilities while avoiding duplication of services and complying 

with the substantive and procedural rights of students under the IDEA. But, 

nothing within the four corners of the IDEA supports a conclusion that 

school districts are free to abandon their substantive and procedural statutory 

                                           

 
48 Id. at 1109. See also Seattle Sch. Dist. No. 1 v. B.S., 82 F.3d at 1500-02 

(finding that the local school district was responsible for reimbursing the 

parents for funding an appropriate residential school placement when the 

district had failed to do so itself).   
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responsibilities under the IDEA simply because another non-educational 

agency is or may also be obligated to provide a service or placement that 

resembles a special education service or placement. Accordingly, the 

Appellant School District’s “first inquire” exception is inconsistent with the 

plain language of the IDEA, contravenes the intent of Congress, and should 

be rejected. 

II. Judicially Creating a “First Inquire” Exception for Multiple 

Agency Involvement Would Thwart IDEA Enforcement and 

Create a Slippery Slope of Consequences for California’s Most 

Vulnerable Youth. 

 

 If this Court fails to uphold the District Court’s decision and instead 

endorses the District’s “first inquire” exception to the IDEA for youth with 

multiple agency involvement, the consequences will be devastating and far-

reaching. 

A. The Range of Services and Placements at Risk Under the 

District’s “First Inquire” Scheme is Not Limited to Residential 

Placements. 

 

The Court’s decision could impact vital services that reach far beyond 

placement in residential treatment facilities. As outlined above, school 

districts provide a variety of related services that could potentially be 

provided by other child welfare, social service, and healthcare agencies, 

these could include physical, occupational and speech therapies; assistive 
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technology, including alternative and adaptive communication devices; 

nursing services; mental health services; and behavioral support services and 

treatments, including applied behavior analysis (“ABA”) therapy.  

Endorsing such a “first inquire” exception would create a slippery 

slope with grave risks for all students with disabilities who have multiple 

agency involvement, and particularly those already at risk of poor life 

outcomes such as court-involved youth and youth with significant 

disabilities. If this one school district is allowed to abdicate its statutory 

responsibility to consider and offer educationally related and necessary 

services in this case, what will stop any school district from applying this 

same “first inquire” exception to other services, supports, and placements?  

For many children, prompt intervention is essential to ensure proper 

development, minimize regression of skills, and avoid later need for 

remediation.49 Infighting between various agencies over which organization 

will shoulder costs often results in months, and sometimes years of delay 

and denial of critical services. Through our work, we have already 

                                           

 
49  See generally, 20 U.S.C. § 1401, TASK FORCE ON EARLY MENTAL 

HEALTH INTERVENTION, AMERICAN PSYCHOLOGICAL ASSOCIATION, 

ADDRESSING MISSED OPPORTUNITIES FOR EARLY CHILDHOOD MENTAL 

HEALTH INTERVENTION: CURRENT KNOWLEDGE AND POLICY IMPLICATIONS 

20-21 ( 2003), available at https://www.apa.org/pi/families/resources/early-

mental-health.pdf (last visited July 24, 2018).  
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encountered school districts who impermissibly deny or refuse to consider 

services that they assume might be provided through another source. 

For instance, Amicus Curiae represents multiple families and students 

who are already facing harmful difficulties obtaining services as school 

districts and other agencies point fingers regarding legal responsibility. 

Families of students with autism report that they request ABA therapy or 

other behavior support services from their school districts, only to be 

instructed to ask the Regional Center or their private health providers. ABA 

is most effective when children are infants or preschoolers.50 Yet these 

families are deprived of the early intervention services that would allow their 

children the opportunity to catch up on their communication and social 

development delays. Reversing the District Court’s order will exacerbate 

this problem. 

Similarly, Amicus Curiae recently represented a family with multiple 

children with developmental disabilities who use wheelchairs and have no 

means of getting to school; the reason for the school district’s denial was 

that the Regional Center should be providing that service. As a result, these 

                                           

 
50 See Scott M. Myers et al., Management of Children with Autism Spectrum 

Disorders, 120 PEDIATRICS 1162, 1163, nn. 9, 10 (2007), available at 

http://pediatrics.aappublications.org/content/pediatrics/120/5/1162.full.pdf 

(last visited July 24, 2018). 
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children were frequently tardy to school, and on some days were not able to 

attend at all, missing days of instruction.  

And, Amicus Curiae has represented a teen who had developed severe 

agoraphobia and post-traumatic stress disorder, who was unable to step foot 

outside of his home, much less walk into a classroom due to his disabilities. 

His school district refused to provide mental health services in the home 

because they claimed it was a problem for the county mental health 

department to handle. He languished at home with no educational services 

for months, and no hope of graduating with his peers.  

Reversing the District Court’s order will exacerbate these problems 

and give agencies one more reason to point fingers and delay in providing 

services to students in critical need. The danger of allowing school districts 

to abandon their responsibilities to address the needs of this vulnerable 

population of children has dire consequences on students’ education and 

futures. 

B. The Students Most Likely to Be Affected By a Reversal Are 

Those Who Are Already Facing the Most Risk of Poor Life 

Outcomes. 

 

 The youth who are most likely to have multiple agency involvement 

are those who are already at significant risk of poor life outcomes and in 

critical need of effective and timely services, supports, and placements. This 
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includes court-involved youth, youth who are medically fragile or otherwise 

have significant disabilities, and youth who have mental health disabilities, 

among others. 

For example, youth in foster care, such as M.S., are much more likely 

to have a disability than the general population, with studies estimating that 

between 30 and 60 percent of foster youth have a developmental delay,51 

between 50 and 80 percent have mental and behavioral health problems,52 

and 30 to 40 percent receiving receive special education services.53 Foster 

youth with disabilities are more likely to be on psychotropic medications, be 

institutionalized, and experience more placement instability than youth 

without disabilities.54 Youth with disabilities in foster care have poorer 

educational experiences, including absenteeism, discipline, higher dropout 

rates, and lower rates of graduation and participation in post-secondary 

                                           

 
51 See UNITED CEREBRAL PALSY & CHILDREN’S RIGHTS, FORGOTTEN 

CHILDREN: A CASE FOR ACTON FOR CHILDREN AND YOUTH WITH 

DISABILITIES IN FOSTER CARE 5, 10 n. 22 (2006), available at 

http://www.childrensrights.org/wp-

content/uploads/2008/06/forgotten_children_children_with_disabilities_in_f

oster_care_2006.pdf (last visited July 24, 2018). 
52 See id. at 5, 10 n. 23. 
53 See id. at 5, 10 n. 25. 
54 See id. at 5, 10 nn. 27, 29, 30. 
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education or training.55 As a result, these youth experience higher rates for 

homelessness, substance abuse, unemployment, and criminal justice 

involvement as adults.56  

Similarly, a disproportionately high number of youth involved in the 

juvenile justice or delinquency system are children with disabilities. 

Estimates vary, but according to the United States Department of Education, 

youth with disabilities make up anywhere between 30 and 85 percent of the 

juvenile correctional population.57 Other studies put the population at 30 to 

50 percent.58 Another study suggests that approximately 90 percent of youth 

in corrections meet the diagnostic criteria for one or more mental health 

                                           

 
55 See id. at 5, 10 n. 28. 
56 See id. at 5, 10 n. 34. 
57 See U.S. Dept. of Educ., Supporting Youth with Disabilities in Juvenile 

Corrections, OFFICE OF SPECIAL EDUC. AND REHABILITATIVE SERVICES BLOG 

(May 23, 2017), https://sites.ed.gov/osers/2017/05/supporting-youth-with-

disabilities-in-juvenile-corrections/ (last visited July 24, 2018).   
58 NAT’L COUNCIL ON DISABILITY, ADDRESSING THE NEEDS OF YOUTH WITH 

DISABILITIES IN THE JUVENILE JUSTICE SYSTEM: THE CURRENT STATUS OF 

EVIDENCE-BASED RESEARCH 56-57 (2003), available at 

https://www.ncd.gov/rawmedia_repository/381fe89a_6565_446b_ba18_bad

024a59476.pdf  (last visited July 24, 2018) (citing to Donna M. Murphy, The 

Prevalence of Handicapping Conditions Among Juvenile Delinquents, 7 

REMEDIAL AND SPECIAL EDUC.,  no. 3, May 1986, at 7, 7-17; (add’l citations 

omitted).  
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disorders.59 Further, most young people in juvenile facilities also have 

extensive histories of exposure to psychological trauma.60 Accordingly, it is 

hardly surprising that these youth are at greater risk than their peers for 

school suspension, school dropout, substance abuse, arrest, restrictive 

placement, and recidivism.61 

Like court-involved youth, children with intellectual and 

developmental disabilities also face disproportionate risks of poor life 

outcomes such as unemployment or under-employment, gaps in pay and 

compensation, and general employment discrimination.62 The United States 

                                           

 
59 KATHERINE A. LARSON & K. DAVID TURNER, BEST PRACTICES FOR 

SERVING COURT INVOLVED YOUTH WITH LEARNING, ATTENTION, AND 

BEHAVIORAL DISABILITIES 2, 79 nn. i, ii (Nat’l Center of Educ., Disability, 

and Juv. Just. 2001), available at http://www.edjj.org/Publications/ES3-10-

25-99.pdf  (last visited July 24, 2018). 
60 See generally Karen M. Abram, et al., PTSD, Trauma, and Comorbid 

Psychiatric Disorders in Detained Youth, OFFICE OF JUV. JUST. AND DELINQ. 

PREVENTION BULLETIN, June 2013, available at 

https://www.ojjdp.gov/pubs/239603.pdf (last visited July 25, 2018). 
61 DAVID OSHER, ET AL., ADDRESSING INVISIBLE BARRIERS, IMPROVING 

OUTCOMES FOR YOUTH WITH DISABILITIES IN THE JUVENILE JUSTICE SYSTEM 

2 (Nat’l Center of Educ., Disability, and Juv. Just. 2002), available at 

http://www.edjj.org/Publications/AddressInvisibleBarriers.pdf (last visited 

July 24, 2018). 
62 See generally NATIONAL CORE INDICATORS, NCI DATA BRIEF: WORKING 

IN THE COMMUNITY: THE STATUS AND OUTCOMES OF PEOPLE WITH 

INTELLECTUAL AND DEVELOPMENTAL DISABILITIES IN INTEGRATED 
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Bureau of Labor Statistics regularly reports that the percentage of working-

age people with disabilities in the labor force is about one-third that of 

persons with no disability.63 Further research suggests that the employment 

picture for people with intellectual and developmental disabilities is even 

more dismal, with one study finding that only 15 percent of respondents 

reported paid employment.64  

Youth with mental health conditions often experience similarly poor 

educational and adult outcomes. Approximately one in five children and 

youth have a diagnosable emotional, behavioral, or mental health disorder, 

and one in ten young people have mental health needs that are severe enough 

                                           

 

EMPLOYMENT (Oct. 2012), available at 

http://www.nationalcoreindicators.org/upload/core-indicators/Data_brief_-

_types_of_employment_FINAL_101512.pdf (last visited July 24, 2018). 
63 Bureau of Labor Statistics, Economic News Release: Table A-6, 

Employment Status of the Civilian Population by Sex, Age, and Disability 

Status, Not Seasonally Adjusted, 

https://www.bls.gov/news.release/empsit.t06.htm (last modified Jul. 6, 

2018). 
64 THE ARC, STILL IN THE SHADOWS WITH THEIR FUTURE UNCERTAIN, A 

REPORT ON FAMILY AND INDIVIDUAL NEEDS FOR DISABILITY SUPPORTS 

(FINDS), 2011, SUMMARY OF KEY FINDINGS AND A CALL TO ACTION 5 

(2011), available at https://www.thearc.org/document.doc?id=3672 (last 

visited July 24, 2018). 
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to impair how they function at home, in school, or in the community.65 

Nationally, only 40 percent of students with emotional, behavioral, and 

mental health disorders graduate from high school, compared to the national 

average of 76 percent.66  And, studies estimate that more than 50 percent of 

teens ages 14 and older with emotional and behavioral disabilities end up 

dropping out of high school.67 As adults, these youth are twice as likely to be 

living in a correctional facility, halfway house, drug treatment center, or to 

be homeless compared to students with other disabilities.68 There is great 

                                           

 
65 Association for Children’s Mental Health, Problems at School, 

http://www.acmh-mi.org/get-help/navigating/problems-at-school/ (last 

visited July 24, 2018), (citing to Kessler, R.C., Berglund P., Demler, O., et 

al., Life-time Prevalence and Age-of-Onset Distribution of DSM-IV 

Disorders in the National Co-morbidity Survey Replication, 62 Archives of 

Gen. Psychiatry 593 (2005)). 
66 Id. (citing to U.S. DEPT. OF EDUC., TO ASSURE THE FREE APPROPRIATE 

PUBLIC EDUCATION OF ALL CHILDREN WITH DISABILITIES, INDIVIDUALS WITH 

DISABILITIES EDUCATION ACT, SECTION 618, TWENTY-THIRD ANNUAL 

REPORT TO CONGRESS ON THE IMPLEMENTATION OF THE IDEA, (2001), 

available at https://www2.ed.gov/about/reports/annual/osep/2001/toc-

execsum.pdf (last visited July 25, 2018). 
67 Id. (citing to Data Resource Center for Child & Adolescent Health, 2005-

06 National Survey of Children with Special Health Care Needs, The Child 

and Adolescent Health Measurement Initiative).  
68 NATIONAL ALLIANCE ON MENTAL ILLNESS, SUPPORTING SCHOOLS AND 

COMMUNITIES IN BREAKING THE PRISON PIPELINE: A GUIDE TO EMERGING 

AND PROMISING CRISIS INTERVENTION PROGRAMS FOR YOUTH 8, nn. 18, 25. 

(Feb. 2009), available at https://www.nami.org/getattachment/About-
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https://www2.ed.gov/about/reports/annual/osep/2001/toc-execsum.pdf
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deal of overlap between foster and court–involved populations and children 

with psychiatric disabilities.69 

In other words, the children and youth who will be most impacted by 

this Court’s decision are clearly a population that can ill-afford additional 

delays or denials of educational services, supports, and placements.  

The purpose of the IDEA is “to ensure that all students with 

disabilities have available to them a [FAPE]… [designed to] prepare them 

for further education, employment, and independent living.”70 As discussed 

above, these children face barriers and challenges in accessing the special 

education and related services they need in order to adequately prepare them 

for life beyond the schoolroom.  

This Court cannot fix all of these barriers and challenges single-

handedly through the instant case, however it can avoid judicially erecting a 

new barrier. The children who will be impacted by this Court’s decision are 

clearly a population that can ill-afford additional delays or denials of FAPE 

services, supports, and placements.  

/// 

                                           

 

NAMI/Publications/Reports/CIT_Youth_White_Paper_Final.pdf (last 

visited July 24, 2018). 
69 See, e.g., Abram, supra n. 60; United Cerebral Palsy, supra n. 51. 
70 20 U.S.C. § 1400(d)(1)(A); 34 C.F.R. § 300.1. 
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III. CONCLUSION 

 For all of the reasons stated above, Amicus Curiae Disability Rights 

California respectfully urges this Court to affirm the District Court’s 

decision. 
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