
In a case of special importance to families of children with autism, Timothy O. et al. v. Paso Robles 
School District, the 9

th
 Circuit Court held that a school district which had notice that a child might have a 

disorder on the autism spectrum violated IDEA and did not provide a FAPE when it failed to assess that 
child in all areas of suspected disability.  
 
Prior to holding an initial IEP meeting for Luke, age 3, Paso Robles School District had received a report 
from the Tri-Cities Regional Center, where Luke had received services since the age of 27 months, that 
he had some concerning autistic-like symptoms.   The regional center’s assessor diagnosed Luke with 
PDD-NOS, a disorder on the autism spectrum that did not qualify him for regional center services after 
age 3.  Despite having this information, the school district did not conduct any assessments for 
“social/adaptive behavior,” the category covering disorders on the autism spectrum. A psychologist 
observed Luke and advised the school district that it did not need to formally assess him for autism. 
Luke’s first IEP meeting did not consider the regional center’s report but identified his disorder as a 
speech or language impairment. He was given goals and services in this area. His behavior deteriorated 
over the next two school years; he refused to speak but exhibited other autistic-like behavior: he was 
aggressive, cried and had tantrums. His failure to talk was attributed to anxiety, so his teachers did not 
encourage him to talk. 
 
Luke’s parents filed a due process complaint on the issues of failing to assess him in all areas of 
suspected disability and failing to appropriately address his behavioral issues. They sought 
reimbursement for private assessments and compensatory behavioral and speech services.   
The administrative law judge (ALJ) denied all claims. The parents appealed to federal court, which 
affirmed the ALJ’s decision on different grounds. The 9

th
 Circuit court found that  

 
… [T]he District’s failure to assess Luke for all areas of suspected disability deprived his IEP team 
of critical evaluative information about his developmental abilities as an autistic child. The 
deprivation made it impossible for the IEP Team to consider and recommend appropriate 
services necessary to address Luke’s unique needs, thus depriving him of critical educational 
opportunities and substantially impairing his parents’ ability to fully participate in the collaborative 
IEP process. 
 

The court criticized the school district’s reliance on testing that did not meet the requirements of IDEA:  
 

A school district cannot disregard a non-frivolous suspicion of which it becomes aware simply 
because of the subjective views of its staff, nor can it dispel this suspicion through informal 
observation. Rather, such notice automatically triggers mandatory statutory procedures: the 
school district must conduct an assessment for all areas of the suspected disability using the 
comprehensive and reliable methods that the IDEA requires. 
 

The court noted that early detection and intervention were especially important in the treatment of autism, 
(utilizing information contained in the Learning Rights amicus brief) and that the school district’s failure to 
properly assess left Luke’s autism untreated for two school years during which the lack of information 
resulted in staff actions which may have been counter-productive.  It ruled that Luke had been denied a 
FAPE during the 2009-10 and 2010-11 school years. The decision of the district court was reversed and 
the case remanded for a determination of the appropriate remedy. 
 
The firm of Nixon Peabody LLP, Los Angeles, filed the amicus brief on behalf of Learning Rights Law 
Center in support of the parents. The brief provided the court with detailed information on the importance 
of early treatment of autism.  Marcy Tiffany and her firm obtained this outstanding decision for Luke and 
his parents.  

 


